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public health crisis in poor countries is
enormous. In countries afflicted by
epidemics and pandemics like HIV/
AIDS, malaria, and tuberculosis,
growth and development will be threat-
ened until these scourges can be con-
tained. Resources from the developed
world are necessary but will be effec-
tive only with honest governance,
which supports prevention programs
and provides effective local infrastruc-
ture.”

This bill is not just about spending
more money to build African health ca-
pacity. It is also about spending that
money better. This bill authorizes as-
sistance to improve management and
reduce corruption within the health
sector. It requires the President to es-
tablish a monitoring and evaluation
system to measure the effectiveness of
our assistance.

Knowledge sharing is also important:
Each minister of health and each non-
governmental organization should not
have to reinvent the wheel.

Two years after enactment, this bill
will require the production of a docu-
ment publicizing best practices. This
clearinghouse of information will pro-
vide valuable help for developing coun-
tries throughout the world.

The United States provides billions
of dollars to fight HIV/AIDS, malaria,
TB, and other health challenges in Af-
rica. It is critical, as we pursue these
programs, that we better integrate
them within a framework to strength-
en health systems as a whole. We need
to help countries better invest their
own human and material resources as
well as our assistance.

In 2005, 2 million people in Sub-Saha-
ran Africa died of AIDS, and 2.7 million
people became newly infected. Nearly a
million African children under the age
of 5 died of malaria. Hundreds of thou-
sands of Africans died last year of TB,
cholera, dysentery, and other infec-
tious diseases or in childbirth. These
devastating mortality rates also stran-
gle opportunities for economic develop-
ment. But we can begin to change
those trajectories by investing in Afri-
can health capacity. Imagine living in
a country like Ethiopia, with 3 doctors
for every 100,000 people. Then ask your-
self what we can do about it. This bill
is a start.

I thank my colleagues, Senators
COLEMAN, DEWINE, and FEINGOLD, for
joining me in introducing this bipar-
tisan bill, and I hope others will join
us.

————
DETAINEE TREATMENT ACT

Mr. GRAHAM. Mr. President, I rise
today to correct the public record with
regard to a matter raised by the U.S.
Supreme Court’s decision in Hamdan v.
Rumsfeld, 126 S.Ct. 2749 (2006). In part II
of its opinion, the majority in Hamdan
addressed whether the Detainee Treat-
ment Act barred Hamdan’s lawsuit
from proceeding in its then-present
form. As the court noted, the DTA pro-
vides that ‘“‘no court, justice, or judge
shall have jurisdiction to hear or con-
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sider”’ claims filed by Guantanamo de-
tainees, except under the review stand-
ards created by that act.

In the course of drafting the DTA
conference language regarding jurisdic-
tion, Senator KYL, myself, and several
others we consulted, specifically relied
on the Bruner line of cases for guid-
ance. In that line of cases, we had
taken particular note of Justice Ste-
vens’s opinion in Landgraf, where, in
discussing the Bruner line, he wrote
that the Court had a consistent prac-
tice of ordering an action dismissed
when the jurisdictional statute under
which that action had been filed was
subsequently repealed. Since that was
precisely what we were doing in the
DTA, reversing the Rasul finding of ju-
risdiction through the habeas statute,
we were very comfortable with how our
language addressed the jurisdictional
change.

Likewise, the Bruner/Landgraf line of
cases informed the enactment language
regarding the substantive law changes
we were making. Because of Justice
Stevens’s explanation in Landgraf, we
felt we had to make those provisions
specifically apply to pending cases.
However, for everything else, including
the requirements for the executive
branch to do certain things within cer-
tain time periods, having a single en-
actment statement saying everything
applied retroactively did not make
sense. So, with that and other con-
cerns, we ended up with what emerged
from the conference process between
passage of the amendment in November
and adoption of the conference product
in December. It was complicated and
merged a number of concepts.

You see, as the author of that part of
the Detainee Treatment Act, it was
never my intent to carve out pending
cases from the effect of that act. As I
have detailed above, we knew the gov-
erning law and expected the courts to
apply it. And I never hid this intent or
understanding. My statements regard-
ing this intent were consistent from
the beginning of the debate on Novem-
ber amendment until final passage of
the conference report on December 21.
This is why I issued a joint statement
with Senator LEVIN in early January of
this year which stated, “‘[t]he intent of
the language contained within the Gra-
ham-Levin-Kyl amendment is that
Courts will decide in accord with their
own rules, procedures and precedents
whether to proceed in pending cases.”

In reviewing the record, Justice
Scalia and the other dissenters recog-
nized this consistency. Justice Scalia
stated that, ‘“‘[sJome of the statements
of Senator GRAHAM, a sponsor of the
bill, only make sense on the assump-
tion that pending cases are covered.”
Thus, they correctly concluded that
the jurisdictional removal language in-
cluded all pending cases.

Indeed, when the final version of the
DTA passed the Senate, I and some of
the cosponsors of my November amend-
ment included a colloquy in the
RECORD in which we made clear that we
were perfectly aware of the Supreme
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Court’s previous holdings governing ju-
risdiction-removing statutes and that
we had not chosen the language of the
amendment by accident. We had ini-
tially intended to explain our provi-
sions of the DTA on the floor, but with
time growing short, and rather than
forcing our colleagues to listen as we
droned on, we dropped the statement
into the RECORD and everyone went
home for the Christmas break.

The Hamdan majority addressed this
statement in footnote 10 of its opinion.
First, the Court noted that on Novem-
ber 15, ‘“‘Senator LEVIN urged adoption
of an alternative amendment [the final
version of my amendment] that ‘would
apply only to new habeas cases filed
after the date of enactment.””” The
Court then dismissed my own state-
ment of views in the following passage:

While statements attributed to the final
bill’s two other sponsors, Senators Graham
and Kyl, arguably contradict Senator Lev-
in’s contention that the final version of the
Act preserved jurisdiction over pending ha-
beas cases, see 151 Cong. Rec. S14263-S14264
(Dec. 21, 2005), those statements appear to
have been inserted into the Congressional
Record after the Senate debate. See Reply
Brief for Petitioner 5, n. 6; see also 151 Cong.
Rec. S14260 (statement of Sen. Kyl) (‘I would
like to say a few words about the now-com-
pleted National Defense Authorization Act
for fiscal year 2006’ (emphasis added)). All
statements made during the debate itself
support Senator Levin’s understanding that
the final text of the DTA would not render
subsection (e)(1) applicable to pending cases.
See, e.g., id., at S14245, S14252-S14253, S14274—
$14275 (Dec. 21, 2005).

There are three misstatements of
fact in footnote 10 of Hamdan that I
would like to publicly correct. First,
the colloquy that Senator KYL and I
submitted for the RECORD was not sub-
mitted after the Senate’s consideration
of the bill. It was submitted well before
the final vote on the conference report,
and was necessary due to the substan-
tial changes we made between the
adoption on the amendment on Novem-
ber 15 and the adoption of the con-
ference report on December 21.

Second, I have had a member of my
staff view the tapes of the Senate’s de-
liberations on November 15 that were
prepared by the Senate Recording Stu-
dio. These tapes confirm that the
statement from Senator LEVIN that the
Supreme Court quoted from that day
was not made live, but instead appears
to have been submitted for the RECORD.

And third, my staff has viewed the
tapes of the Senate’s deliberations on
December 21. These tapes confirm that
the statements to which the Supreme
Court cites from that day, statements
by Senators LEAHY, DURBIN, and FEIN-
GOLD, also were not spoken live on the
Senate floor but were instead sub-
mitted for the RECORD. As I will dis-
cuss later, it generally doesn’t matter
to me if a statement is live or not, but
it does bear noting the distinction
given the Court’s focus on it in this
case.

The Supreme Court appears to have
been misled about the nature of the
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legislative statements regarding the
Detainee Treatment Act. The court
dismissed my and Senator KYL’s state-
ments on the basis that they were sub-
mitted for the Record. Instead, it relied
on statements where it thought Sen-
ator LEVIN had publicly ‘‘urged” other
members to accept his view, and on
statements that it believed had been
spoken live ‘‘during the debate itself’
on December 21.

In reality, there was no ‘‘debate
itself’” on the Detainee Treatment Act
on December 21.

The final Defense authorization con-
ference report was adopted by a voice
vote at 10 p.m. Of the 35 pages of the
CONGRESSIONAL RECORD accompanying
the final passage of that Act, virtually
none of it was spoken live on the Sen-
ate floor. Nothing regarding the DTA
was said live on December 21. In other
words, the statements that Senator
KyL and I submitted for the RECORD
and that the Hamdan majority dis-
missed are identical in nature to all of
the statements from November 15 and
December 21 that the Hamdan majority
quoted and cited in support of its con-
struction of the DTA.

I should emphasize that although the
Supreme Court was misled, I do not be-
lieve that it was misled by any of my
colleagues. I believe that Senators
LEVIN, LEAHY, DURBIN, and FEINGOLD
acted entirely appropriately by submit-
ting statements for the RECORD regard-
ing their interpretation of the DTA. As
I mentioned, the Senate considered the
final Defense bill that contained the
DTA late in the evening four days be-
fore Christmas. Although the Senators
who submitted statements for the
Record had every right to delight their
colleagues with 6 hours of speeches and
debate at that hour, I am certain that
every member of the Senate appre-
ciated the fact that these statements
were submitted for the RECORD instead.

Where does the Court’s mistake
spring from then? The Supreme Court’s
mistake about the legislative history
of the DTA appears to have been cre-
ated by briefs filed by Mr. Neal Katyal,
the counsel of record for Mr. Hamdan
in the Supreme Court. Much of the
Hamdan majority’s analysis of the
DTA and its legislative history appears
to have been adopted verbatim from
these briefs. Mr. Katyal’s brief, for ex-
ample, wrongly asserts that the col-
loquy between Senator KYL and me was
“inserted into the RECORD after the
legislation passed.” Although state-
ments for the RECORD must be sub-
mitted on the same day that they are
to appear in the daily edition of the
RECORD, no public record is kept of
when exactly a particular statement
was submitted. Mr. Katyal could not
possibly have known whether my col-
loquy with Senator KYL was submitted
before or after final passage of the bill,
unless he had asked me or my staff,
which he did not do. Had he done so, we
would have happily informed him that
our statement was submitted hours be-
fore final passage. Yet he asserted to
the Supreme Court that it was sub-
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mitted ‘‘after the legislation passed,” a
misstatement that the Supreme Court
apparently believed and that it re-
peated in its majority opinion.

Mr. Katyal’s brief also asserts that
my colloquy with Senator KYL was
“‘entirely post hoc,” and that Senator
KyL and I ‘“waited until the ink was
dry”’ to submit our views. However, his
brief’s extensive citations to those De-
cember 21 statements that favored pe-
titioner Hamdan are not accompanied
by similar bold disclaimers.

Indeed, the very statements of Sen-
ators LEAHY, DURBIN, and FEINGOLD
that the Supreme Court believed had
been made ‘‘during the debate itself’
appear to have been brought to the
court’s attention by Mr. Katyal’s brief.
That passage of the brief makes no
mention of the fact that these state-
ments were not spoken live on the Sen-
ate floor. The brief also quotes at
length from the same statement by
Senator LEVIN on November 15 from
which the Supreme Court later quoted
in its opinion. Not only does the brief
fail to warn the reader that this state-
ment was not spoken live, the brief
even asserts that ‘‘[e]vidence of reli-
ance on Senator LEVIN’s statement was
immediate,” and it cites to a state-
ment by Senator REID that refers to
Senator LEVIN’s views.

I can see how a reasonable person
would understand this passage to mean
that Senator LEVIN’s and Senator
REID’s statements were spoken live on
the Senate floor. The brief conjures up
a scene of one Senator listening to an-
other Senator speak and then ‘“‘imme-
diately” rising to express his agree-
ment. Yet that scene never took place.
Neither Senator LEVIN’s nor Senator
REID’S remarks were made live on the
Senate floor.

In the usual case, I do not think that
an attorney would have a duty to tell a
court whether the Senate floor state-
ments that he is citing are live or not.
Indeed, most attorneys would have no
way of knowing whether a particular
statement is live. Under Senate rules,
submitted statements that pertain to
pending Senate business are presumed
to be live statements and are auto-
matically included in the RECORD
among live debate. In my opinion, this
is critical to the effective and efficient
functioning of the Chamber. I am con-
fident that my colleagues would agree
with me.

Here, however, Mr. Katyal made a
point of seeking to discredit state-
ments in the CONGRESSIONAL RECORD
on the basis that they had not been
spoken live. Given that he stressed the
introduction of some statements, I be-
lieve it was incumbent on him to in-
form the Court that the statements on
which he relied also were not spoken
live.

I should again emphasize that I do
not criticize any of my colleagues in
the Senate. Senators LEVIN, LEAHY,
DURBIN, and FEINGOLD’s actions were
entirely honorable and aboveboard. In-
deed, Senators LEAHY, DURBIN, and
FEINGOLD, as well as others who op-
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posed the DTA had every right to have
their opinions, thoughts, and intent re-
corded, both in November and in De-
cember.

In closing, I would also like to ex-
press my concern about the soundness
of the distinction that the Hamdan ma-
jority drew between live and submitted
statements. Although the reality of
Senate floor debate is not quite as un-
flattering as what Justice Scalia sug-
gests in his dissent, it is true that live
speeches made by Senators are not al-
ways heard by other Members. Senate
floor debate is only one of the many
sources of information on which Sen-
ators rely when deciding how to cast
their votes. Other than when Senators
express agreement with one another
through a colloquy or by expressly re-
ferring to each other’s views, Senate
floor statements should not be under-
stood to represent the understandings
and intentions of anyone other than
the Member making the statement.
Nor should the courts assume that Sen-
ators are unaware of court precedent
and rules of construction.

I hope that this statement will pre-
vent further mischaracterization of the
legislative record of the Detainee
Treatment  Act. Senators  LEVIN,
LEAHY, DURBIN, and FEINGOLD’s Decem-
ber comments on the act are all enti-
tled to consideration, but no more so
than mine or Senator KyL’s. The Su-
preme Court was misled in Hamdan,
and it appears to have based its deci-
sion, at least in part, on a simple mis-
take of fact. That is a result that all
those who respect the democratic proc-
ess and the rule of law should regret.

———

REMEMBERING U.S. SENATOR
HIRAM FONG

Mr. AKAKA. Mr. President, on Au-
gust 18, 2006, I will have the honor and
privilege to commemorate the 47th an-
niversary of the admission of Hawaii to
the United States by dedicating the
building housing the Kapalama Post
Office in honor of the late U.S. Senator
Hiram L. Fong. It is fitting that on Ad-
missions Day, the State of Hawaii com-
memorates the life of one of its strong-
est advocates for statehood—Senator
Fong—by dedicating the postal facility
at 1271 North King Street in Honolulu,
which stands near Senator Fong’s boy-
hood home in Kalihi.

Like so many of us with immigrant
parents, Senator Fong will be remem-
bered not only for his many accom-
plishments but also for his humble be-
ginnings. As one of 11 children born to
parents from China, he graduated with
honors from the University of Hawaii
in 1930, and continued his education at
Harvard University where he received a
law degree 5 years later. In 1959, when
Hawaii achieved statehood, he was
elected to fill one of two seats in the
U.S. Senate where he served from 1959
until January 2, 1977.

Senator Fong was this Nation’s first
U.S. Senator of Asian ancestry. He
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